
Smuggled into Existen
e:The Wrongful Disability Problem and itsNon
onsequentialist SolutionNi
holas Vrousalis∗February 18, 2011This essay puts forward a rights-based solution to a 
lass of moral puzzles subsumed under thenon-identity problem. More spe
i�
ally, it is 
on
erned with 
ases of so-
alled `wrongful disability',
ases where a parent's or a medi
al provider's a
tions 
ause some defe
t to a 
hild whi
h is a ne
-essary 
ondition for that 
hild's existen
e. These 
ases are puzzling, be
ause they seem to involvewrongdoing in the absen
e of harm. The puzzlement issues from an individualisti
 
ommitment toexplanations of wrongdoing (`wrong-makers') that are both person-a�e
ting and harm-based. The
orollary is that either we 
an't dis
ern the harm that a
tually exists in wrongful disability 
ases,or that the individualisti
 
ommitment is somehow �awed.The argument that follows opts for the se
ond disjun
t. It is a plea for a fresh start, anattempt to solve the non-identity problem through a non
onsequentialist a

ount of rights. I �rstdistinguish between two features of our traditional way of dealing with the non-identity problem,namely the person-a�e
ting restri
tion and the harm prin
iple (se
tion 1). I present a preliminary
ase, re
ently made by Melinda Roberts, in defen
e of harm-based wrong-makers in wrongfuldisability 
ases, whi
h asserts these two prin
iples (se
tion 2). With the help of examples, I arguethat her view 
annot possibly a

ount for salient intuitions in wrongful disability 
ases (se
tion3). This is, in part, symptomati
 of her 
ommitment to 
onsequentialism, whi
h is 
aught in aperennial dilemma between o�ering plausible responses to the non-identity problem �by reje
tingthe person-a�e
ting restri
tion- and es
hewing a bias towards `repugnant 
on
lusions' of all sorts�by asserting that restri
tion (se
tion 4). I thus reje
t the harm prin
iple and pro
eed to endorse
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a view of wrongdoing as wronging of persons, through la
k of su�
ient 
on
ern or respe
t for thehumanity in them (se
tion 5). I re�ne that view by 
onsidering how a form of humanity-respe
tingrights generates pro
reative obligations and argue that it en
ompasses 
ompelling intuitions inwrongful disability 
ases (se
tion 6). I then defend this theory of rights against a series of importantobje
tions (se
tion 7).1. There are two types of 
ases relevant to the present study, both di�
ult and 
ontroversial:those involving wrongful life, and those involving wrongful disability . Wrongful life 
ases arisewhen a 
hild is presumptively entitled to 
omplaint against parents, or medi
al providers, for a
tsor omissions that have 
aused that 
hild to su�er to an extent that his life is not worth living.1Wrongful disability 
ases, on the other hand, involve a
ts or omissions of parents, or medi
alproviders, whi
h result in disabilities that do not render the 
hild's life not worth living. The latter
ategory 
an be broken down further, by distinguishing between wrongful disability to `identi
al',and `non-identi
al' 
hildren. To see the distin
tion, 
onsider:Two minute break � A mother knows that, if she 
on
eives now, her 
hild will be bornwith a serious disability. If she waits for two minutes, the same person will be bornwithout the disability. She does not take the break, and 
on
eives now.2The mother's behaviour in this example is wrongful, as it involves disregard for the 
hild's lifeprospe
ts, and signi�
ant harm to him. Sin
e the example keeps the 
hild's identity 
onstant a
rossa

essible states of the world, it involves wrongful disability to an identi
al 
hild. Now 
onsider:Winter Child � A mother 
an give birth any time in the year. If she gives birth inthe winter, she will, be
ause of her rare disease, give birth to a 
hild with a signi�
antdisability. If she gives birth outside the winter months, her 
hild will su�er no su
hdisability. Both the winter 
hild, and the non-winter 
hild, will lead lives worth living(or de
ent, or good lives). The mother knowingly gives birth in the winter.31 I shall assume that 
ertain lives may not be worth living, in virtue of the pain, su�ering, and low duration theyinvolve. For dis
ussion, see Joel Feinberg, `Wrongful Life and the Counterfa
tual Element in Harming', Freedomand Ful�llment (Prin
eton: Prin
eton University Press, 1992). During a seminar at Oxford in 2007, Derek Par�tproposed a distin
tion between a life not worth living and a life worth not living, where the quality of the latter lifeis mu
h lower than that of the former. I shall take `wrongful life' to refer to the latter 
lass of 
ases.2 She knows be
ause there is only one sperm, one egg, and 
on
eption within two minutes is 
ertain. A morerealisti
 example would involve parents presele
ting the genes of their 
hild, while failing to 
hoose one without thedisability, intentionally or through negligen
e.3 This is a variation on Par�t's famous 14-year-old girl example from Reasons and Persons (Oxford: OxfordUniversity Press, 1984), p. 358. The metaphysi
al assumption here is that the identity of the 
hild 
an only bepreserved by a parti
ular 
ombination of gamete-tokens, whi
h fails to obtain after a su�
ient amount of time.
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By stipulation, the disability of the winter 
hild is physi
ally ne
essary for the 
hild's existen
e.Now, the mother's behaviour in Winter Child seems wrongful. But the nature of the wrong andits wrong-making features are signi�
antly distin
t from those in Two minute break . The wrongfuldisability su�ered, in Winter Child , is disability to a non-identi
al 
hild. It is on 
ases of `non-identi
al' wrongful disability that this paper fo
uses.Where pre
isely is the wrongdoing in Winter Child to be lo
ated? After all, the winter 
hilditself seems not to have been harmed by the mother's a
t, sin
e that a
t is ne
essary for his 
ominginto existen
e (and therefore for living a life worth living). The example eli
its -what has 
ometo be 
alled- the `non-identity problem', independently developed by Derek Par�t and GregoryKavka.4 I now present an argument 
ommonly brought to bear on this, and asso
iated problems,in moral philosophy.1. Wrongdoing is the wronging of someone, or a violation of someone's rights.5Premise (1), the person-a�e
ting restri
tion, 
laims that there 
an be no impersonal wrongdoing(or, 
ontrapositively: no vi
tims, no wrongdoing).62. Wronging entails (wrongful) harming.Premise (2), the harm prin
iple, embodies a 
laim that virtually all 
onsequentialists will beatta
hed to. It says that whenever A wrongs B, A eo ipso harms B, or somehow renders B worseo�.7 Consequentialists will be atta
hed to the harm prin
iple to the extent that they want tominimise the bad, or maximise the good. A moral theory is 
onsequentialist if and only if itsde�nition of moral rightness or moral reason(s) follows from a 
ommitment to maximizing thegoodness of a state of a�airs brought about by a person's a
tion �where a state of a�airs mayin
lude that a
tion.84 For Kavka's 
ontribution, see `The Paradox of Future Individuals', Philosophy and Publi
 A�airs 11 (1982),pp. 93-112.5In what follows, `wronging' and `harming' denote the doing of wrong or harm to someone.6 All normative de�nitions are put forward in terms of wrong, rather that right, be
ause `right' may be 
onfusedwith `rights' and be
ause `wrong', unlike `right', has a verb form. Note that the person-a�e
ting restri
tion assertedhere imposes a ne
essary 
ondition on wrongness. There 
an be other forms of person-a�e
ting restri
tion, su
has ones imposing a ne
essary 
ondition on goodness or betterness. A

ordingly, one 
an deny the restri
tion withrespe
t to betterness and assert it with respe
t to wrongness. Note, further, the distin
tion between person-a�e
ting and person-dire
ted wrongdoing: instan
es of the former merely a�e
t A, regardless of whether they arealso dire
ted towards A (e.g. through the wrongdoer's intentions). I shall, hereafter, utilise the broader notion ofperson-a�e
tingness as en
ompassing both forms of wrongdoing.7 I assume that this ex
ludes the possibility of self-harm: A harms B only when, for any A and B, A6=B.8 The said 
onsequentialist may obje
t that he need not a�rm (2). For assume A 
an bene�t B moderately bygiving him an apple or bene�t C signi�
antly by giving him the same apple. Both B and C are well-o�. A givesthe apple to B. Consequentialists are in
lined to regard this a
t as wrongful, although it harms neither B nor C.And it also fails to wrong B or C: the relevant wrong-maker 
onsists in the failure to produ
e the best out
ome.Consequentialist moral 
ensure of this non-bene�
ent a
tion therefore presupposes reje
tion of the person-a�e
tingrestri
tion, not the harm prin
iple. See se
tion 4 for further dis
ussion.
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It follows that:3. Wrongdoing entails harming (from (1) and (2)).But:4. Winter Child involves wrongdoing.Therefore:5. Winter Child involves harming (from (3) and (4)).Di�erent authors a�rm, or deny, di�erent versions of premises (1) and (2). Like most of theseauthors, I believe that Winter Child involves wrongdoing (that is, I assert (4)). If all wrongdoinginvolves harming ((3) is true), then the only way to make sense of our intuitions in Winter Childis to show (in a

ordan
e with (5)) that this example involves harm.9The next se
tion sket
hes a broadly 
onsequentialist a

ount of the wrongmaking features ofWinter Child that is 
onsistent with the 
on
lusion of the former paragraph. The 
onsequentialista

ount bites the bullet on the non-identity problem, in the sense that it lo
ates no wrongdoingin 
ases of no harm. I shall argue that this view does not su

eed, and suggest examples whi
h
ast doubt on any atta
hment to (5) as a moral 
ompass in wrongful disability 
ases.10 A bettersolution, based expli
itly on a non
onsequentialist theory of rights, will reje
t the harm prin
iple,and therefore not need to bite the bullet on non-identity. I will sket
h su
h a theory, in a way thatfurnishes an answer to salient intuitions.2. In an innovative and thought-provoking essay, Melinda Roberts has attempted to defendthe view that the winter 
hild is 
omparatively harmed. She 
laims that 
omparative harms 
an
apture our intuitions in 
onne
tion with the wrong-making features in that example. She alsoholds that her view, whi
h asserts both the person-a�e
ting restri
tion and the harm prin
iple,
an be better integrated into a 
omprehensive legal framework for the prote
tion of future peoplein wrongful disability 
ases.119 This is, roughly, the general argumentative strategy pursued by Melinda Roberts in her `The Non-identityFalla
y', Utilitas 19 (2007), pp. 267-311.10 The argument above is valid. Falsehood of (5) and truth of (4) therefore implies falsehood of (3). And if (3) isfalse then either the person-a�e
ting restri
tion, or the harm prin
iple must be false.11 I will assume, like Roberts, that population is �xed, and hen
e that the 
hoi
es of present people 
an onlya�e
t the identity of future people, and not their number.
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As her point of departure, Roberts takes issue with some of the 
entral 
laims in Bu
hanan,Bro
k, Daniels, and Wikler's From Chan
e to Choi
e.12 She assumes, as a matter of 
ourse,that the mother's a
tion in Winter Child and 
ognate examples is a ne
essary 
ondition for thewinter 
hild's existen
e, and that its life is worth living.13 She then asserts, with Bu
hanan etal., a duty-grounding variation on the harm prin
iple, whi
h `
harges the agent with the dutyto avoid letting a 
hild or other person [for whom she 
an reasonably be deemed responsible℄ tosu�er any serious harm or disability.'14 Roberts parts 
ompany with Bu
hanan et al., when thelatter assert a supplementary prin
iple, one intended to make sense of wrongful disability in 
aseswhere the identity of the 
hild is at stake. For they deny that the mother's 
hoi
e in Winter Childrenders her 
hild worse o� (i.e. reje
t (5)), and hen
e need to reje
t either the person-a�e
tingrestri
tion or the harm prin
iple. They reje
t the former by embra
ing `prin
iple N' for 
asesof harmless wrongdoing.15 Roberts dissents16 be
ause she believes we 
an make good sense ofwrongful disability in non-identity 
ases by 
on
entrating on how people, like the winter 
hild, arerendered worse o� by salient a
ts.In order to 
arry this 
laim forward, Roberts draws a distin
tion between the pro
reative andthe distributive e�e
ts of a person's 
on
eption and birth. The latter 
lass of e�e
ts, unlike theformer, extends far beyond the life of the a�e
ted 
hild, for instan
e through the impa
t of its
on
eption or birth on siblings, grandparents, et
. Roberts 
laims that, in wrongful life 
ases, boththe pro
reative e�e
ts of a mother's 
hoi
e �the bringing into existen
e of a severely disabled 
hild-and the distributive e�e
ts �the 
osts of supplying this 
hild with the means ne
essary for a de
entlife- 
an properly be 
onstrued as harms. She thus 
ontrasts wrongful life with wrongful disability
ases, sin
e the latter, unlike the former, 
annot be said to involve harms by way of pro
reativee�e
t: the winter 
hild enjoys a good life, and the very a
t of pro
reating 
annot reasonably be12 Allen Bu
hanan, Dan W.Bro
k, Norman Daniels, Daniel Wikler, From Chan
e to Choi
e: Geneti
s and Justi
e(Cambridge: Cambridge University Press, 2000).13 The fa
t that A's ϕ-ing is ne
essary for B's doing, having, or being, something worthwhile does not implythat ϕ-ing is not harmful, wrongful, mali
ious, or whatever. Furthermore, the fa
t that ϕ-ing produ
es a desir-able e�e
t E does not imply that A ϕ-ed with the intention or desire to bring about E. An ex
lusive fo
us one�e
ts/
onsequen
es/harms ne
essarily misses these distin
tions. See se
tion 3 for elaboration on this 
laim.14 Melinda Roberts, `What is Wrong with Wrongful Disability? From Chan
e to Choi
e to Harms to Persons', Lawand Philosophy 28 (2009), p. 9. This prin
iple, whi
h Bu
hanan et al. label `Prin
iple M' seems very well-suitedto handle 
ases like Two minute break , where a 
hild's identity is not at stake as a 
onsequen
e of the a
tion(s) ofparent, or medi
al provider.15 Neither Bu
hanan et al., nor Roberts, draw a distin
tion between the person-a�e
ting restri
tion and the harmprin
iple. Indeed, mu
h of the literature on the non-identity problem seems, illi
itly, to run these fundamental,but distin
t, prin
iples together. This has led many to think that there are only two ways out of the non-identityproblem: reje
ting the person-a�e
ting restri
tion, or biting the bullet on o�ending examples. By running the twoprin
iples together, 
onsequentialists and non
onsequentialists have managed to obs
ure a major point of 
ontentionbetween their theories, a point 
entral to sorting out this and related problems in moral philosophy.16 `. . . our reason for a

epting prin
iple N should evaporate should it turn out that we 
an explain the wrong ofwrongful disability in terms that are purely person-a�e
ting.' (Roberts, p. 18f)
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said to harm him.True to her programmati
 
ommitment to harm-based wrong-makers (premise (3)), Robertsthen suggests that wrongful disability is harmful in a `vast majority of 
ases' be
ause it involves, inall these 
ases, harmful distributive e�e
ts to siblings, grandparents, and other people for whom theparents of the winter 
hild may be deemed responsible. The 
rux of Roberts' distributive argumentis that someone will, in most 
ases, be harmed by the winter's 
hild's 
oming into existen
e: eitherhis siblings will su�er relative to the non-existen
e of that 
hild, or the winter 
hild will su�errelative to his sibling(s). This she 
alls the `moral bind' of wrongful disability.A

ording to Roberts, an a
t of pro
reation will therefore not be wrongful if, and only if, itinvolves:i. No unjusti�able harm to persons other than the impaired 
hild: The pro
reative 
hoi
e fullytakes into a

ount the wants, needs and interests of existing and future persons (other thanthe impaired 
hild) for whom those agents are morally responsible; i.e., the 
hoi
e 
onferson ea
h su
h person either (α) a maximally high level of wellbeing, thus negating the 
laimthat that a
t harms that person, or (β) an appropriately high level of wellbeing, that is, alevel of wellbeing that re�e
ts an appropriate distribution of wellbeing between that personand ea
h other existing and future person for whom the agents are morally responsible, thusnegating the 
laim that that a
t imposes an unjusti�able harm on that person.Andii. No unjusti�able harm to the impaired 
hild: The pro
reative 
hoi
e fully takes into a

ountthe wants, needs and interests of the impaired 
hild; i.e., the 
hoi
e 
onfers on that 
hildeither (α) a maximally high level of wellbeing, thus negating the 
laim that that 
hoi
eharms that 
hild, or (β) an appropriately high level of wellbeing (a level of wellbeing thatre�e
ts an appropriate distribution of wellbeing between that 
hild and ea
h other existingor future person for whom the agents are morally responsible), thus negating the 
laim thatthat 
hoi
e imposes an unjusti�able harm on that 
hild.Roberts has 
learly drawn attention to something important. She 
laims, perhaps rightly, thather a

ount is more 
ongenial to integration into legal pre
edent. But is the underlying moralargument 
ompelling?
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3. In this se
tion I dis
uss the 
onjun
tion of i) and ii) as a ne
essary 
ondition for lo
atingwrongdoing in relevant non-identity 
ases. I will assume, with Joel Feinberg,17 that the rele-vant notion of harm 
onsists in a) having one's interests set ba
k b) through another's wrongfulbehaviour.18Consider:Careless Shooter � A man 
limbs to the top of a building with the intention of killingA, who is sitting alone in the park. In preparing to �re his gun, he inadvertently dropsa stone that 
auses a minor, but lifetime, injury to A's brother, B. He then squeezesthe trigger with A in sight, only to realise his gun was not loaded.The behaviour of the shooter does not harm A (by stipulation, A will never know, or believe,that he was aimed at). B is harmed, and in this respe
t the shooter has wronged him. But isthe harming of B the only feature of the situation that makes the shooter's behaviour wrongful?Intuitively his behaviour wrongs A, perhaps to a greater extent than it wrongs B, for it has apersoni�ed dire
tion, namely A. Indeed, B seems to be just 
ollateral moral damage. The presen
eof harm to the winter 
hild's siblings 
ould not, mutatis mutandis , 
on
lusively tell us what waswrong with the mother's behaviour in Winter Child . Harming su�
es for wronging, but not vi
eversa.19Now 
onsider a simpler variation on that example:Forgetful Shooter � The shooter aims at A. He squeezes the trigger, only to �nd thatthe gun was not loaded. He never tries again, but not out of regret.17 See Joel Feinberg, Harm to Others (Oxford: Oxford University Press, 1984) and Harmless Wrongdoing (Oxford:Oxford University Press, 1986).18 It might here be obje
ted that harm 
arries wrongdoing on its ba
k, as it were, so that harming logi
ally entailswronging. Conjun
t b) is therefore super�uous. The argument pro�ered here is 
onsistent with this thesis. It is
onsistent, that is, with an anti-`
onsequentialist' view, put forward by R. A. Du�, that some harms are (partly)individuated by their 
auses. My sofa 
an be damaged in exa
tly the same way by an earthquake and by a burglar.But the nature of the harm su�ered in these two 
ases is di�erent, sin
e in the se
ond 
ase `my sofa has not justbeen damaged, it has been vandalized .' (R.A. Du�, `Harms and Wrongs', Bu�alo Criminal Law Review 5 (2001), p.22) This would su�
e to establish that (some) harming is 
onstituted by, and therefore implies, wrongdoing. Notethat the latter thesis is not the harm prin
iple but its 
onverse.19 I am not here 
laiming that the shooter's behaviour is wrongful merely be
ause of his intentions: even if hisintentions were not intentions to kill, his belligerent and vi
ious attitude would, in and of itself, su�
e to 
onstitute(harmless) wrongdoing. For relevant examples from a di�erent angle see Par�t's dis
ussion of the harmless torturersin Reasons and Persons, pp. 80-81.
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The shooter's behaviour seems pro tanto wrongful, in part be
ause it wrongs A. But A has notbeen, nor will he ever be, harmed by this behaviour.20 Thus the emphasis on harm as a wrong-maker seems to simply mislo
ate (in Careless Shooter) or, indeed, not to lo
ate at all (in ForgetfulShooter) obvious instan
es of wrongdoing.21Assuming that present a
tions 
an both wrong and harm future people (when they 
ome intoexisten
e), the `shooter' problem extends to their wellbeing. Here's an example that transposesthis se
tion's 
on
erns to wrongful disability:Welfare Child � A relatively well-o� working woman is told that she 
an have a verygenerous pension and a big house if, but only if, she has a mildly disabled 
hild. Thewoman aims at 
reating a disabled 
hild, and su

eeds, through a 
ombination of badnutrition and bad medi
ation. Had she not undertaken su
h a
tion, she would havehad another, non-disabled, 
hild, whose lifetime wellbeing would have been more orless equal with that of the disabled 
hild.This apparently arti�
ial s
enario22 involves equivalent living standards for everyone, in 
om-parison with Winter Child . Both the 
hild, and his mother, live well, in a way that ensures both`(α) a maximally high level of wellbeing for the [welfare 
hild℄, thus negating the 
laim that themother's 
hoi
e harms that 
hild,' and `(β) an appropriately high level of wellbeing (a level ofwellbeing that re�e
ts an appropriate distribution of wellbeing between that 
hild and ea
h otherexisting or future person for whom the agents are morally responsible).' But it is still very di�
ultto argue that the mother's behaviour is not wrongful. I 
on
lude that Roberts' re
ent attempt todefend the harm-based a

ount (
on
lusion (5)) fails.4. This se
tion suggests a diagnosis of the general problem that seems to be plaguing 
onse-quentialist a

ounts of the non-identity problem, in
luding Roberts'.20 Noti
e that, due to the shooter's forgetfulness, A does not even su�er a risk of harm.21 It may be obje
ted that these examples presuppose an unjusti�ably narrow notion of harm: a broader notion
ould, and would, 
apture the idea that A is harmed in both examples. The harm prin
iple is therefore uns
athed.This obje
tion is misguided, however, sin
e the stated presupposition is false. Rather, the 
laim is that, for anynotion of (wrongful) harm, one 
an always 
ome up with 
ompelling examples that involve wronging of A without(wrongful) harming of A. Say, for example, we were to adopt a broad notion of harm, a

ording to whi
h peopleare harmed when their (informed) preferen
es go unful�lled. It would still be wrong for B to intend to hit A in thestreet, even if A himself �unbeknown to B- had an (informed) preferen
e for unexpe
ted street-�ghting: A wouldnot be harmed, but would still be wronged by B's behaviour.22 Though perhaps not as arti�
ial as it seems: poor underage parents sometimes give birth to 
hildren, whi
hmight, in turn, end up disadvantaged and/or disabled, in order to se
ure 
oun
il housing. It bears noting here thatas
ribing wrongdoing is not tantamount to blaming the wrongdoer for his a
tions independently of his 
ir
umstan
es.
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Consequentialist moralities tend to assert the harm prin
iple (2): if an individual is wronged,then something bad must have happened to him. They then have two options: they 
an assert theperson-a�e
ting restri
tion (1), or reje
t it. Reje
ting it allows them to insist that no-harm 
aseslike Welfare Child are wrongful. For there exist impersonal forms of wrongdoing.23 A

epting theperson-a�e
ting restri
tion, on the other hand, means the 
onsequentialist must bite the bullet on
ases like Welfare Child . For su
h 
ases involve no harm, and therefore no wrongdoing (from (1)and (2)). So why assert, with Roberts, the person-a�e
ting restri
tion? After all, the impersonaliststrategy seems to yield an intuitively 
orre
t answer to Welfare Child at zero theoreti
al 
ost.The zero 
ost presumption is, unfortunately, false. It is false be
ause of a rather generalproblem that plagues 
onsequentialist moralities, largely endemi
 to their maximising stru
ture.Insofar as the relevant maximand is total value, 
onsequentialists will tend to fall prey to (variationson) what Par�t has 
alled the `repugnant 
on
lusion': maximising `impersonal' value raises thespe
tre of massive populations with very low per 
apita standards of living.24 This is one reasonwhy many 
onsequentialists, like Roberts, are wont to insist on person-a�e
ting moralities: theserestri
tions purport to limit the repugnan
y bias, as it were, of their moral theory. So thereare, pa
e Par�t, strong reasons for 
onsequentialists to assert some form of the person-a�e
tingrestri
tion. The problem, however, is that this restri
tion fails to take the non-identity problemseriously. Hen
e those who assert the restri
tion (
ontra repugnan
y) and the harm prin
iple (qua
onsequentialists),25 have no option but to bite the bullet on no-harm examples. Consequentialistsare thus inelu
tably drawn into a dilemma: they 
an take the non-identity problem seriously, andreje
t the person-a�e
ting restri
tion � la Par�t- or they 
an assert the person-a�e
ting restri
tionand bite the bullet on the non-identity problem - la Roberts. If they do the former they are subje
tto a repugnan
y bias. If they do the latter they embra
e strongly 
ounterintuitive 
on
lusions inWelfare Child .2623 The most prominent advo
ate of su
h a view is Derek Par�t (although he presents his own theory in axiologi
al,rather than normative terms). See, apart from 
hapter 16 of Reasons and Persons, his `A
ts and Out
omes: AReply to Boonin-Vail', in Philosophy and Publi
 A�airs 25 (1996), p. 314.24 The literature on the `repugnant 
on
lusion' is massive. For Par�t's original 
ontribution, see Reasons andPersons, pp. 381-390. For a 
olle
tion of essays on the repugnant 
on
lusion, see Ryberg, J. and T. Tnnsj, (eds.),The Repugnant Con
lusion. Essays on Population Ethi
s (Dordre
ht: Kluwer Publishers, 2004).25 Consequentialism entails the harm prin
iple, or something like it, by de�nition (see se
tion 1). For the harmprin
iple forms an indispensable -for 
onsequentialists- normative bridge between wrongdoing and the good.26 This form of dilemma is developed by Par�t at greater length in his `mere addition paradox'. See Reasons andPersons, pp. 419-441. For a series of impossibility results along similar lines, see the work of Gustaf Arrhenius,parti
ularly his `An Impossibility Theorem for Welfarist Axiology�, E
onomi
s and Philosophy , 16 (2000), pp. 247-266, and Future Generations: A Challenge for Moral Theory, FD-Diss., Uppsala University, Dept. of Philosopy,(Uppsala: University Printers, 2000). In a re
ent paper, Nils Holtug has argued that the dilemma works the otherway around: any axiology embra
ing a defensible form of the person-a�e
ting restri
tion will be subje
t to therepugnant 
on
lusion �and not the non-identity problem. See N. Holtug, `Person-A�e
ting Moralities', in TheRepugnant Con
lusion, pp. 129-161.
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There may be no (
onsequentialist) way out of this 
ir
le. If so, there would be su�
ient rea-son to attempt a fresh start. A non
onsequentialist morality 
ould furnish plausible answers tonon-identity problem 
ases without requiring signi�
ant revisions in our 
ommonsense intuitionsabout wrongdoing. I am not here 
laiming that 
onsequentialism 
annot solve the non-identityproblem, or that non
onsequentialism 
an unproblemati
ally solve it. I am only 
laiming thatthere is at least some reason to pursue non
onsequentialist attempts, in light of persistent di�-
ulties with alternatives. The reason, or one reason, for this 
omparative 
on
eptual leeway thatnon
onsequentialists enjoy 
onsists in the fa
t that they are mu
h better positioned to reje
t theharm prin
iple and variants thereof. This is, as evin
ed by the examples of the previous se
tion, atheoreti
ally sound move.In se
tion 6 I pie
e together rudiments towards a non
onsequentialist theory from rights-basedpremises. The argument that follows retains a 
ommitment to the person-a�e
ting restri
tion whilereje
ting the harm prin
iple. But I must �rst dis
uss a re
ent non
onsequentialist attempt to dealwith wrongful disability on the basis of the latter prin
iple.5. The foregoing 
ritique of 
onsequentialism relies on a widely a

epted 
on
eption of harm:Joel Feinberg's. Here is the 
on
lusion of his study of the non-identity problem:Did the mother wrong the 
hild by 
ausing him to 
ome into existen
e in a harmful(handi
apped) 
ondition? I do not think that the 
hild 
an establish a grievan
e againsther so long as he 
on
edes that his handi
apped existen
e is far preferable to no exis-ten
e at all. . . To hold her liable anyway, would be (at least with respe
t to the harmelement) something like holding a res
uer liable for injuries he 
aused an endangeredperson that was ne
essary to his saving that person's life. . . the broken-armed plainti�su�ered a harmful 
ondition with respe
t to his arm, but the res
uer-defendant did not
ause a 
ondition that was harmful on balan
e, o�set as it was by the overriding bene�tof the res
ue, and he 
annot be said, therefore, to have harmed the plainti�...27On Feinberg' view, what matters for as
ribing harmfulness to an a
tion is harm-on-balan
e.Res
ue 
ases, like the one above, demonstrate intuitively that harms 
an properly be `netted'against bene�ts in a way that entails no overall harm. And no harm, in 
onjun
tion with the harmprin
iple, entails no wrongdoing. This seems to a

ord well with related 
ore intuitions.27 Feinberg, `Wrongful Life and the Counterfa
tual Element in Harming', p. 27 (emphasis added).
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But the `netting' 
on
eption of harm is not un
ontroversial. An important obje
tion appealsto the di�eren
e between harming to prevent greater harm and harming to bestow a bene�t.28 Tosee the distin
tion, 
onsider :Res
ue � A man is standing in a forest. He has not noti
ed a massive obje
t headingtoward his head, whi
h will kill him instantly. A hunter nearby knows that the onlyway to save the man is to shoot him in the leg. The hunter takes the shot.The hunter in Res
ue imposes a (non-
onsensual) harm in order to prevent greater (non-
onsensual) harm. Now 
ontrast:Enri
hment �The hunter is a generous, but e

entri
 millionaire. His gun is loadedwith bullets worth $50 million ea
h. A poor man is passing by in an old vehi
le. Theonly way the hunter 
an help him out of poverty is by shooting him in the leg. Thepoor man 
an then more than 
over the 
ost of surgery by selling the bullet, and livea good life from then on. The hunter takes the shot.The hunter's behaviour in Res
ue di�ers in relevant respe
t from that in Enri
hment . For inthe latter 
ase the hunter imposes a (non-
onsensual) harm in order to bestow a (non-
onsensual)bene�t. I believe that the hunter does not overall harm the man in Res
ue, but does overall harmhim in Enri
hment . If this asymmetry is true, then 
ertain harms 
annot always be `
ompensatedfor', or `netted by', any amount of bene�t.Now, instan
es of pro
reation that involve disabilities to the 
hild are more like En
ri
hmentthan like Res
ue. For these instan
es harm, not in order to prevent greater harm �nonexisten
edoes not harm, but in order to bestow the bene�ts of living. It follows that it is wrongful, be
auseharmful, to give birth to the winter 
hild.2928 The possibility of non-
omparative bene�t is not taken up here, although very little of substan
e would 
hangefor the argument that follows if su
h bene�ts were possible. For dis
ussion, see Krister Bykvist, `The Bene�ts ofBringing into Existen
e', Philosophi
al Studies 135 (2007), pp. 335-362 and Elizabeth Harman, `Can we Harmand Bene�t in Creating?',Philosophi
al Perspe
tives 18 (2004), pp. 89�113. What follows with respe
t to non-
omparative harms takes its 
ue from Seana Shi�rin's `Wrongful Life, Pro
reative Responsibility, and the Signi�
an
eof Harm', Legal Theory 5 (1999), 117-48.29 For further dis
ussion of the asymmetry in the 
ontext of pro
reation, see Gosseries and Vrousalis, `DoesCausing to Exist Make a Di�eren
e?', available from me upon request.
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While I am in
lined to assert the asymmetry, many philosophers are not. Consequentialists,for one, will en
ounter great di�
ulty granting it, sin
e the asymmetry implies a dis
ontinuity inthe value fun
tion: some (types of) harms 
annot be outweighed by any amount of bene�t. Thisis again inapposite to the maximizing tenden
ies of 
onsequentialism.30 But note that, even ifthe asymmetry is true, it still fails to 
apture the wrong-making features of Forgetful Shooter , orindeed Welfare Child . For harm s
ar
ely supervenes in either of these 
ases, even if 
onstruedin an asymmetry-friendly way. My a

ount 
aptures those wrong-making features surplus to theasymmetry view. Moreover, in doing so it provides a rear-guard defen
e against 
onsequentialistresponses to wrongful disability that presupposes no 
ontroversial view of harm. The battle neednot be fought in the frontlines of the harm prin
iple.6. We are o� to a fresh start: we want to make sense of the non-identity problem unen
um-bered by 
ounterintuitive 
on
lusions and paradoxes. We must try to do this through a ri
h,non
onsequentialist, investigation of the problem. How would su
h an investigation approa
h thewrong-making features in Welfare Child? Promising non
onsequentialist a

ounts have re
entlybeen put forward by David Velleman and Rahul Kumar,31 following groundbreaking suggestionsin Woodward's original 
ommentary on Par�t.32 These a

ounts 
an, I think, make better sense ofForgetful Shooter and Welfare Child , by promulgating the idea of wrongdoing as wronging, ratherthan as harming, of persons.Rahul Kumar, for instan
e, 
ou
hes his reje
tion of the harm prin
iple along these lines:The non
onsequentialist 
onvi
tion, broadly stated, is that what one does has an in-trinsi
 signi�
an
e in moral reasoning that is independent of what happens as a resultof what one does. It is to the moral signi�
an
e of what the wrongdoer has done, ormore pre
isely, how the wrongdoer has related to the wronged (quite apart from the
onsequen
es for the vi
tim), that the non
onsequentialist turns in order to a

ount forthe distin
tive 
hara
ter of a 
laim to have been wronged.33
30 See 
hapter 2 of John Broome's Weighing Lives (Oxford: Oxford University Press, 2004) for dis
ussion of the
onsequentialist value fun
tion and its in
ongruen
e with su
h dis
ontinuities.31 See J David Velleman, `Persons in Prospe
t', Philosophy and Publi
 A�airs 36 (2008), pp. 221-288 and RahulKumar, `Who Can be Wronged?', Philosophy and Publi
 A�airs 31 (2003), pp. 99-118. Doran Smolkin has alsoproposed a rights-based solution in `Toward a Rights-Based Solution to the Non-Identity Problem', Journal of So
ialPhilosophy 30 (1999), pp. 194-208.32 James Woodward, `The Non-Identity Problem', Ethi
s 96 (1986), pp. 804-831, my emphasis.33 Ibid., p. 105.
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This paves the way for a harm-independent diagnosis of the non-identity problem. Thus inWinter Child :[T℄he parti
ular psy
ho-physi
al identity of the person in question, at the point in timeat whi
h 
omplian
e with the duty is required, may still be an indeterminate matterturns out to be of no 
onsequen
e, as the other retains her standing as a 
ertain type towhom 
ertain duties are owed regardless of what her token identity turns out to be.34It follows that `what will have been slighted from [the winter 
hild's℄ perspe
tive is not hisinterest, but rather his importan
e as a human being �more pre
isely, the importan
e of human-ity in him, as it turns out to be.'35 The non
onsequentialist view of wrongdoing turns `on anunderstanding of rights as in
luding more than morally prote
ted interests.'36 Call these rightshumanity-respe
ting . Humanity-respe
ting rights do not merely prote
t the interests or 
hoi
es ofthe 
hild: they are also meant to atta
h respe
t to his status, or to the sort of being that he is.37This remains true even if he does not have 
on
rete singular referents at the time of the right'sen
roa
hment: the right is `held' by a person-to-be and is a
tualised when he 
omes into existen
e.In other words, the mother's failure to ful�l her duties (by 
ausing the existen
e of the winter
hild) means the 
hild will 
ome into the world with his rights violated.7. Humanity-respe
ting rights are about how individuals are approa
hed and treated, ratherthan just about how they fare. By extending the 
on
eptual spa
e between harming and wrong-doing these rights meet two desiderata. First, they allow us to tra
k down wrongdoing in 
asesof harmless vi
iousness or torture and in 
ases of mutually bene�
ial exploitation.38 Moreover, byreje
ting only the harm prin
iple, advo
ates of humanity-respe
ting rights 
an avoid the 
hargeof `impersonalism' whi
h is often leveled against deniers of the person-a�e
ting restri
tion. Fourimportant obje
tions to humanity-respe
ting rights survive, however: three in 
onne
tion withwrongful disability and one in 
onne
tion with the nature of these rights. I dis
uss them presently.34 Ibid., p. 113.35 Velleman, p. 276.36 Ibid.37 By `humanity' I mean here a predisposition to setting `ends through reason'. Kant dis
usses the `predispositionto humanity' in his Groundwork for the Metaphysi
s of Morals (see the Cambridge Edition of the Writings ofImmanuel Kant (New York: Cambridge University Press, 1992), vol. 4, p. 437). Sin
e the said predisposition isnot 
oextensive only with the spe
ies homo sapiens, the a

ount o�ered here is not `spe
ie
ist'.38 Indeed, the most abje
t forms of exploitation 
an be instan
es both of `no harm done' and/or of free 
onsentby all parties involved. Respe
ting another's humanity (in my te
hni
al sense of the term) generates strongerrequirements than merely treating him in ways to whi
h he would (ideally) 
onsent.
13



The �rst obje
tion says that humanity-respe
ting rights atta
h respe
t not to (the predisposi-tion to) humanity, la Kant, but rather to merely possible humanity. After all, the winter 
hild isonly 
on
eived after the mother 
ommits her presumptively wrongful a
t of pro
reation. How arewe, in other words, to as
ribe rights to the winter 
hild, given that any non-rights-violating a
t(by the mother) would 
ause the putative rights-holder (the winter 
hild) never to exist? JamesWoodward 
uts through this knot by arguing:I agree that it is a ne
essary 
ondition for a right or an obligation to be violated thatsomeone holding that right or obligation a
tually exist. But it is 
onsistent with this
laim to hold that the reason a 
ertain 
ourse of a
tion would be wrong is that it wouldinvolve the 
reation of rights and obligations that would probably or inevitably beviolated. . . My a

ount does not rely on rights or obligations owed to merely possiblepeople.39Consider an analogy with the wrongdoing involved in knowingly making an unful�llable promise.There exist strong moral reasons for A not to undertake a promise to B that A knows he will not beable to ful�ll, even if undertaking that promise will bene�t B (ful�llment-independently). Thesereasons may be �eshed out in terms of rights: B's rights not to be given su
h a promise, or notto have his dues en
roa
hed upon, are violated by A's a
tions. In wrongful disability 
ases, thismeans that the 
hild will 
ome to the world with his rights violated.The se
ond obje
tion says that the a

ount of rights sket
hed here is irrelevant. It is, of 
ourse,true that on this a

ount the winter 
hild's rights are en
roa
hed upon. But so what? Surely the
hild would be in
lined to waive these rights. It would follow that there is nothing obje
tionableabout the 
ontingent, only presumptively wrongful, a
t ne
essary for his existen
e. The irrelevan
eobje
tion is �awed. For even if one 
ould, as it were, waive oneself into existen
e, the terms ofsu
h a waiver are ne
essarily tantamount to extortion. Indeed, the 
hild's waiver of his right(s) of
omplaint against the mother -on
e he has 
ome into existen
e- is e�e
tively for
ed upon him: `the
hild may still waive his birthright be
ause his only alternative is to 
omplain that it 
annot beful�lled. Su
h a waiver is granted less voluntarily. . . Its validity is therefore questionable.'40 Thefa
t that nearly everyone would waive themselves into existen
e �ex
ept perhaps for advo
ates ofthe asymmetry view!- is only indi
ative that the said waiver 
annot be free.39 Woodward, p. 821.40Velleman, p. 277.
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The third obje
tion against humanity-respe
ting rights says that the theory in fa
t impliesdisrespe
t for those it purports to prote
t. For wishing away the mother's wrongdoing seems toimply wishing away the obje
t of her wrong, the 
hild. This does not, however, follow. Consider:Kidnap � Owing to lifetime obsession with romanti
 literature, Mary 
annot love menwho fail to resemble the medieval knights of her daydreams. George kidnaps Mary,without knowing about her unorthodox visions of love. They develop a good relation-ship, and join into happy marriage. Had George not abdu
ted Mary, he would havemet Charlotte, with whom he would have had an even happier marriage.What is regrettable about Kidnap is, I think, George's initial behaviour vis-à-vis Mary, namelyhis a
t of 
oer
ed abdu
tion. The happy marriage that results from George's a
tions is not, initself regrettable. Indeed, Mary 
an justi�ably blame George for, or even regret, his behaviour andsimultaneously love him, or 
herish the out
ome of his a
tions, their marriage.41 Similar thingsapply, mutatis mutandis , to the winter 
hild's relationship with his mother. He 
an blame her fordisregard for his humanity, and still love, and a

ept love, wholeheartedly.On the view defended here, then, wrongful disability 
ases always involve a 
hoi
e betweendi�erent lives, one of whi
h is smuggled into existen
e through insu�
ient respe
t for the humanityinherent in it. A useful rule of thumb for as
ertaining whether the obligation to respe
t humanityhas been met is to ask whether the 
hild a
tually `
hosen' (by delaying 
on
eption, by geneti
s
reening and sele
tive abortion, or by gene sele
tion) has been given prospe
ts or opportunitiesfor a life at least as good as the average enjoyed by other members of so
iety.42 In dis
ussion of thisview, David Velleman argues for as
ribing `maximal' 
ontent to humanity-respe
ting rights: `In
reating human lives. . . we must take 
are that they a�ord the best opportunity for personhood to�ourish. . . We are obligated to give our 
hildren the best start we 
an give to 
hildren, whi
hever
hildren we have.'43 But maximalism is too demanding.44 For say a parent 
an, at moderate orlow 
ost, in
rease her future 
hild's IQ from 140 to 160 �for example by taking a pill ne
essary to41 Moreover, the natural/psy
hologi
al fa
t that kidnapping is ne
essary for happy marriage �Mary would notmarry, and not be happy, without kidnapping- may itself be regrettable, just as it may be regrettable that the winter
hild's existen
e 
an only result from similar moral transgression. It does not follow, and it is false, that it wouldnot be better if George had abstained from the kidnapping or, analogously, if the mother had abstained from winterbirth.42 It is 
onsistent with this view that it may be wrongful to bring a 
hild into existen
e if the anti
ipated level ofdignity, or respe
t, to be enjoyed by him is below a 
ertain level, even if it is not due to harmful `defe
ts' in him,but simply be
ause this parti
ular so
iety does not allow for de
ent lives.43 Velleman, p. 276.44 I thank an anonymous referee for pointing this out.
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ure a strong heada
he. It is too strong to insist on the impermissibility of taking the pill.45 Toas
ribe `maximal' 
ontent to humanity-respe
ting rights is to overburden them needlessly.The fourth obje
tion to humanity-respe
ting rights is not 
on
entrated on wrongful disability
ases. Rather, it questions the idea that moral demands of the sort raised in this arti
le 
an haveany title to being formulated in terms of rights . For humanity-respe
ting rights �t neither into the
ategory of interest theory rights nor into the 
ategory of will theory rights. And sin
e there 
anbe no other forms of right, there 
an be no humanity-respe
ting rights. Let me explain. Interesttheorists assert that X's right is grounded on some sort of interest that X has (an aspe
t of X'swellbeing), where that interest is strong enough to hold others under a duty.46 Will theorists,on the other hand, assert that X's right 
onsists in X's power to demand or waive 
omplian
ewith some duty of Y to X.47 Humanity-respe
ting rights �t into neither 
ategory. Take, �rst,the interest theory. If, as I have argued, wrongful disability 
ases are best 
on
eived as instan
esof wronging without harming, i.e. wrongdoing without setba
k to interests, then the vi
tims ofwrongdoing 
annot raise any rights-based 
laims against the wrongdoer. Thus humanity-respe
tingrights 
annot be interest-theory rights. Now take the will theory. If humanity-respe
ting rightsare best viewed as grounded on X's (predisposition to) humanity, then there will be instan
es ofX meeting the ante
edent predisposition, but la
king the 
apa
ity to 
ontrol duties, in the wayrequired by the will theory. The latter is, after all, notoriously in
apable of as
ribing rights tobabies, the demented, or future people, i.e. beings in whom the predisposition to humanity fails tobe a
tualised. Thus humanity-respe
ting rights 
annot be will-theory rights. And be
ause rights
an be nothing other than will-theory or interest-theory rights, humanity-respe
ting rights are notrights.The view that the will-interest disjun
tion is exhaustive is questionable, however.48 This ishardly the pla
e to dis
uss what an alternative a

ount of rights might look like.49 But, in light45 It may, of 
ourse, be impermissible that she does so just on a whim, as in Two Minute Break . All this is,moreover, 
onsistent with the view put forward by Fran
is Kamm, who argues for the permissibility of the mothertaking the pill before 
on
eption, or giving it to the fetus, and against the permissibility of giving the pill to himafter birth. See F.M. Kamm, `Genes, Justi
e and Obligations to Future People', So
ial Philosophy and Poli
y 19,pp. 360-388.46 See Joseph Raz, `On the Nature of Rights', Mind XCIII (1984), pp. 194-214. The most 
omprehensive re
entdefen
e of the interest theory 
an be found in Matthew Kramer's `Rights without Trimmings' in M. Kramer, N.E.Simmonds, H. Steiner (eds), The Debate over Rights (Oxford: Oxford University Press, 1998).47 The most rigorous re
ent defen
e of the will theory has been put forward by Hillel Steiner. See his `WorkingRights' in Kramer, Simmonds, and Steiner.48 Leif Wenar argues that the disjun
tion is not exhaustive, but just needs to be supplemented by sets of rightsentailed by neither the will nor the interest theory (see his `The Nature of Rights', Philosophy and Publi
 A�airs33 (2005), pp. 223-252). The upshot of Wenar's argument is that his view retains the implausible features of boththe will and the interest theory (see next footnote).49 The minority 
onsensus among legal philosophers seems to be that, on the one hand, the interest theory fails
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of the theory of humanity-respe
ting rights put forward in this paper, I must say something,however tentative, about the nature of su
h rights. A de�nition in the right dire
tion would, Ithink, go as follows: X has a right to ϕ if and only if X has a 
laim that 
an be advan
ed asan ex
lusionary reason su�
ient to hold other persons under a duty towards X in respe
t of X's
ϕ-ing.50 A de�nition like this would put reason-advan
ing 
laims at the theory's 
on
eptual 
ore,while emphasising the `dire
tion' of 
laims, as residing in a subje
t from whom issue de�nite setsof duties. It would thereby a

ount both for the reason-giving 
ontent of rights-talk and for itsduty-grounding stru
ture. Furthermore, a theory of the sort might well break through the staleand Mani
hean preo

upation of legal philosophers with univo
al theories of rights. That would, Ithink, be a very wel
ome step forward for the debate and for our understanding of rights in general.

on grounds of parsimony: it generates an in�ation of rights 
laims, as too many interests seem to be 
rying out fortoo many duties. The will theory, on the other hand, fails to as
ribe duties where it, arguably, should. A bettera

ount of rights would need to in
orporate insights from the traditional debate and o�er a ri
her pi
ture of, �rst,a right's individuation 
onditions and, se
ond, its diverse fun
tions.50 `Claims' is here not 
oextensive with interests, as in the winter 
hild's (interest-independent) 
laim that thehumanity in him be adequately respe
ted. A reason is ex
lusionary if it ex
ludes, or pre-empts, other reasons,su
h as the general utility, from the justi�
atory 
al
ulus related to X's ϕ-ing. Respe
t for X's (predisposition to)humanity o�ers one su
h a reason. This de�nition draws inspiration, but is di�erent from Ronard Dworkin's. Seehis `Rights as Trumps', in J. Waldron (ed) Theories of Rights (Oxford: Oxford University Press, 1984).
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